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of interests which aro at stake : the inloerests of 1he 'p!r‘ql.nlil'l' TTTE A TTCRTTT S AN LA R P T P T
A correcl Dalimeo al Lnse two sels of mLerest should cosoare thial Lol li.:]-:l'rl_-.- U b lasa] B
thiose casos whore theae i g roanl Tonilupnee Bay Doslpyeees oim 5y Pavainia by ol 2o e grae o oenipiplel
have behaved, An mappropriate raising of the stndard of care Uireatehs this [aslavmees, Cilid,
p.2E). A Consoiuence of l.'I'I-C'EIL:II'T.'H_'.]riIIug litigation (ur |_-;55. i5_ {8 immua.d_f_- the poulalis, tlanit 4l s
encountered in a medical context is the result of the Tailure of somebody in the woeslom o
provide the level of care Lo which®he patignt is entitled. The effect of Lhist ey Gl clow Low=paticnt
relationship is distorting and will not be Lo the roneelit of the patient in the oo ron, 1 is alsa
unjustified to impose on those engaged in medical treatment an undue degeoe of sdditional
stress and anxiety in the conduct of their profession, Equally, it would be verong Lo isipase such
stiess and anxiety on any other person performing a demanding function in sor ey, [ilsiel,
p.247). While expeclations from the professionals must be realistic and e e ot et
attainable, this implies recognition of the natae of ardinary human eoron aaed Livoran natations
in the performance of complex tasks. (ibid, p. 247).

(iv) Conviction for any substantial criminal offence refquires that the acowsed pegcon sloaled b
acked with o 1'|IHJ'-I||‘:,-' |J|.'IHH'_"I.'.I'I':I.I‘|||"||I Sl ey ool munarnl, e Prlee=arammamoas cpamel alosliloa=a.iter ViAlaang "I"'"l‘l. TR

e ally Dl ey, bt any conduct Lanllinngy sobiomnt esf Ulaaal shooll ool Bt outbejza b oeod e nnnainne
liability. Common-law systems have traditionally anly made naghigence W subjrct of ceimingl
sanction when the level of negligence lias boen high 17 a statmbebored brachtiomally ol sl oy

aross aegligenen, To fael, negligence gl Wit lewvel is likoerly Lea Doas inncliestimueguons b lalis Queaney
recklessoncss, (ilnd, p.248).

(v} Blame is a powerful weapon. Its inappropriate use distorls tolerant amd constru tive
relations between people, Listinguishing between (a) accidents which are life's misfortune for
which nobody is morally responsible, (b) wrongs amounting to culpable conduct and constitnling
grounds for compensation, and (c) those (i.c. wrongs) calling for punislinent o cconnt o
being gross or of a very high degree requires and calls for carclul, morally scasitive al
scientifically informed analysis; else there would be injustice to the larger interest of 1he sOCicly,
{ibid, p. 248).

e
Indiscriminate prosecution of medical professionals for criminal negligence 5 comnler prodeg v
and does no service or good Lo the socicly.

Cenclusions summed up
We sum up our conclusions as untder:-

(1) Negligence is the breach of a duly caused by omission to do something which a reasonable
man guided by those considerations which ordinarily regulate the conduct of liuman allairs
would do, or doing something which a prudent and reasonable man would not do. The definition
of negligence as given in Law of Torts, Ratanial & Dhirajlal {edited by Justice G.P. Singh),
referred to hereinabove, holds good. Negligence becomes actionable an account of injury
resulting from the act or omission amounting to negligence attributable to the (R ETS T REATIAT I [T
essential components of negligence are three: duty”, "breach’ and ‘resulling dinmage’,

{2) Negligence in the context of medical profession necessarily calls for a treatment vitl o
diffcrenca. To infer rashness or negligence on the part of a professional, o particola a doctin,
additional considerationg apply. A case of occupational negligence is diflerent liom one of
professional negligence. A simple lack of care, an crror oMjudgment or @i accident, is nol proof
of H@tigﬁﬁmm a medical professional. So long as a doctor follows a praclicn
acceptable to the medical profession of that tay, he cannot bo held liable tor n
bhecause o beller allernative course or method of treatment was alsa available or Sitnply
brcause a more skilled JaETEF would mothave chosen o follow or resurt Lo that practice or
procedure which the accused followed. MWheiritToiies 1o Ui failure of taking precations what
has Itu be seen is whether those precautions ware taken which the ordinary expericnee of nien

siliggesnne e merely
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Guidelines J re: prostcuting medical professionals

As we have noticed hereinabove that Wik cases of thaclors (surgeons and pladsicians) being
subjected to criminal prosecution are on an increase, Sametimes such proseculions are Diled Dy
Private complainants and sometimes Lh,n police on an FIR being lodged and CORlImAnnCe taken,
The investigating officer and the private complainant cannot always be suppose:d to have
knowledge of medical science so as Lo determine whether the act of the accused medical
professional amounts o rash or negligent act within the damain of criminal law ander Seclion
A0a-A ol IPC. The eriminal process once initiated sulyects the medical poobessmmial L seious
embarrassment and sometimes harassment. He hias to seek bail Lo escape arrest, which inay or
may not be granted to him. At the end he may be exonerated by acquitlal or discharge bt the
Ioss which be hias sullered in his reputation canmt be compensatod Iy Gany stonlads,

we may not be understood as holding that doctors can never be prosecuted for an olfence ol
vehich rashoess or negligence is an essential ngredient. All that we are doing is to eimphasize
the need for care and caution in the Interest of suclety; for, Lhe service which the medical
profession renders Lo human beings is probably the noblest of all, ane lwenee Hloeve is a meoed or
protecting doclors from frivalous or unjust prosccations, Many o complainam poelers iecomse o
craingl process a5 o ool [ pressurizing the medical professional for exa g uncalled for or
injust compensalion. Such malicious proceedings have W be guarded against.,

Statutory Rules or Executive Instructions incorporating certain guidelines need to be ramed and
issued by the Government of India and/or the State Governments in consullation with the
Mudical Council of India. So lung as il is noladune, we propose Lo lay down corain gquidelines [or
the future which should govern the proseculion of doclors for offences of which criningl
rashiness or criminal negligence is an ingredient, A private complaint may notl be enteained
unless the complainant has produced prima facie evidence before the Court in the furm of a
eredilils epinion given by another compeient docler o support Uwe charge of rashimess or
negligence an the pant of the accused doclor, | he mvestigating officer showld, Ll porea e ddinneg
against the doctor accused of rash or negligent act or oinission, oblain an independent and
competent medical opinion preferably from a doctor in government service qualified in that
branch of medical praclice who ean normally be expecled Lo give an impartial aond unbiased
apnion applying Dolam’s test Lo the facts collected in Lhe investigation. A doctor dcoused of
rashiness or negligence, may not be arrested in a routing manner (simply becouse a charge has
been levelled against him). Unless his arrest fs necessary for furlthering the pvesticgalion or for
coliccling evidence or unless the invesligation oflicor feels satisfiod that T CETR TR ol 1 PR |

m_:-aim'.t_ would not make himself availakle 1o [ace the proseculion unless arrested, the arrest
may e withheld.

Case atl hamd

Reverting back to the facts of the case beforo us, we are satistied that all the seariments made
in the complaint, even if held to be proved, do not make out o case of criminal rashness o
negligence on the part of the accused appellant. It is not the case of the Complinant that the
accused-appellant was not & doctor qualilied to treat the paticnt whom lie aeraedd intreal. It is
8 Case of non- avaribalality of oxygaen cylinder either because of the hwspital havemn failed Lo koo
availakle a gas cylinder or because of the qas cylinder bheing found empty., Then, prulpebly the
hospital may be liable in civil law for may nol be [} we express noe opinicn therean but the

accused appellant cannot be proceeded against under Section 3047 IPC cn the parameters of
Bolam's test. Result

The appeals are allowed. The proseculion of e acocusod appellant under Sectien 30434 1PC s
quashed,

Al the interlocutory applications be Lreated oy o) ol



	Page 1
	Page 2
	Page 3

